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NOTICE OF APPEAL
Appellants, through undersigned counsel, respectfully submit the following facts and
grounds in support of the instant appeal.

Action Complained Of: The appellants named above respectfully represents that they are
aggrieved by:

The issuance of Natural Stream Preservation Permit (NSP-17-0001) for the
Greenbrier River crossing of Mountain Valley Pipeline in Summers County, West
Virginia without adequate protections for the state designated Natural Stream and
the impact on the Big Bend Public Service District. (See Attached as Exhibit A)

Relief Requested: The appellant therefore prays that this matter be reviewed and that the board
grant the following relief:

The issuance of an order vacating Permit NSP-17-0001 with the direction to
modify the permit to protect against the degradation of the water resources
provided by the Big Bend Public Service District.

Specific Objections: The specific objections to the above actions, including questions of fact and
law to be determined by the Board, are set forth in detail in separate numbered paragraphs and
attached hereto.




Amendment of this Notice of Appeal may be had only by leave of the Board, and only for
good cause shown.

Dated this 18" day of August, 2017

KEVIN W. THOMPSON (WV Bar No. 6052)
DAVID R. BARNEY, JR. (WV Bar No. 7958)
Thompson Barney Law Firm

2030 Kanawha Boulevard, East

Charleston, WV 25311

304-343-4401
Counsel for Appellants

s/iElise Keaton

ANNA ZIEGLER (WV Bar No. 9954)
ELISE KEATON (WV Bar No. 12916)
Counsel for Appellants

Ziegler & Ziegler, LC

110 James Street

Hinton, WV 25951

304-466-1224
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FACTS AND GROUNDS IN SUPPORT OF APPEAL

Appellants, through undersigned counsel, respectfully submit the following facts and

grounds in support of the instant appeal.

APPELLANTS

Appellant Greenbrier River Watershed Association, founded in 1990, is one of the oldest

watershed associations in the state. Its mission statement is: The Greenbrier River should be

saved as a legacy. It is an essential part of our lives that enriches and inspires us. The

watershed is a unique ecosystem with rich varieties of aquatic, riparian, and upland wildlife,

tributaries, farmland, forest, people, and communities. Our purpose is to promote the

maintenance, preservation, protection and restoration of the ecological integrity of the

Greenbrier River and its watershed.



Appellant Indian Creek Watershed Association’s mission is the preservation and
protection of Monroe County’s abundant, pure water. Its mission statement reads in part: We are
committed to not only providing the public with information but also receiving feedback and
concerns from local citizens. ICWA realizes land and water stewardship is the responsibility of
all citizens. To ensure greater acceptance and understanding of new policies and regulation, a
cross section of the population should be involved in all phases of the local planning process.
The new county plan will include a process for periodic review and revision. ICWA will continue
fo conduct public education on watershed issues.

Individual appellant Ashby Berkley is a customer of the Big Bend Public Service District
and a landowner whose land and water resources will be directly impacted by construction of the
MVP. Individual appellants Ty and Susan Bouldin are landowners who live and use the area
near the proposed Mountain Valley Pipeline Crossing of the Greenbrier River in Summers
County, West Virginia. Their use includes the Greenbrier River segment that will be impacted
from Permit NSP-17-0001. (See Attached as Exhibit A) Their water quality, aesthetic,
environmental and recreational interests will be adversely affected by the pipeline’s

environmental impacts.

BACKGROUND

On July 21, 2017 the WVDEP issued and approved Permit NSP-17-0001 for the
construction of a 42-inch natural gas pipeline to cross the Greenbrier River, a river protected

under the Natural Stream Preservation Act. The permitted crossing will impact an area 407 feet

across and 75 feet wide with a 10-foot by 10-foot trench.



Permit NSP-17-0001 allows for an open cut, dry ditch crossing using a portadam system
with a downstream turbidity curtain. The portadam will be installed in two stages to allow
excavation of the trench in the river bed and installation of the pipe. The portadam will then be
removed to conduct the same process on the other side of the river. The pipeline burial depth
listed in the permit is 3 feet.

This permit was issued without any sedimentation and turbidity analysis of the
Greenbrier Crossing to protect water quality standards. There was no evaluation for the potential
for increased sedimentation to impact the source water for Big Bend Public Service District 3.75
miles downstream of the crossing. The permit requires notification of water supply intakes 0.5
miles downstream.

SPECIFIC OBJECTIONS

1) WVDERP has failed to issue a permit adequately protective of West Virginia Water
Quality Standards for turbidity.

2) Sedimentation is known to occur with pipeline construction, as evidenced by previous
violations of permit conditions in pipeline construction projects. Despite this, the analysis
of sedimentation and turbidity loading during construction has not been adequately
analyzed.

3) A permit cannot be issued “[w]hen the imposition of conditions cannot ensure compliance
with applicable water quality requirements.” 47 C.S.R. 30-3.2.a.7.

4) A permit cannot be issued “[wlhen the conditions of the permit do not provide for

compliance with the applicable requirements of the [Clean Water Act] and [the West

Virginia Water Pollution Control Act.]” 47 C.S.R. § 30-3.2.a.1



3)

6)

7

8)

9

Both the Clean Water Act and West Virginia Water Pollution Control Act require
compliance with both numeric and narrative water quality standards. 33 U.S.C. § 1313;
W.Va. Code § 22-11-7b; 47 C.S.R. § 47-2-1 et seq.

Moreover, while the permit (ineffectively) attempts to limit the deposition of sediment
through best management practices for sediment and erosion control. No pre- construction
analysis or pre- and post-construction monitoring have been identified.

Without effective limits on sedimentation and the resulting turbidity, the permit as issued
is not protective of water quality standards and violates the West Virginia Pollution Control
Act as well as the federal Clean Water Act.

The Mountain Valley Pipeline route crosses Big Bend’s Zone of Critical Concern which
warrants more detailed scrutiny due to its proximity to the surface water intake.

Big Bend PSD’s source water protection plan lists MVP as a PSSC.

10) According to a report prepared by licensed Geologist, Pamela C. Dodds, PhD, for the

Indian Creek Watershed Association, the MVP gas pipeline construction would cause
increased surface runoff and blasting bedrock in the river bed of the Greenbrier River
would result in increased turbidity, death of aquatic organisms, and chemical
contamination of river water. In the Big Bend PSD Source Water Assessment Report
(2003), Big Bend PSD stated that turbidity and the biological and chemical health of the

surface water are of its greatest concern.

11) As further described in Dr. Dodd’s report, the MVP DEIS indicates that 5,763,483 gallons

of water would be withdrawn from the Greenbrier River for the purpose of hydrostatic

testing of the pipeline. That water would be treated with a biocide for that purpose and



then treated again with an anti-biocide and discharged back into the Greenbrier River at a
location less than 2 miles upstream of the Big Bend PSD water intake.

12) Big Bend submitted a letter to FERC expressing their concerns which included the
following:

a. Slope and Gradient — our PSD is concerned about the slope and impact of open
trenches on steep slopes in the watershed upstream from the public intake point.

b. Soil and Debris Erodibility — soil erodibility in and around the construction site
should be analyzed to determine the best ways to mitigate runoff during the
construction process. Assessment of existing water treatment capabilities may be
necessary to determine if additional methods will be necessary to address impacts
of increased erosion including increased turbidity.

c. Vegetative Cover — loss of vegetation on the proposed route will contribute to
increased erosion of rock, soil and debris. The reduced vegetation across the
considerable width of the right of way on relatively steep terrain will increase
runoff rates and decrease groundwater retention and discharge rates which will
negatively impact water quality as long as the easement exists as a clear-cut swath
of land. The issue of poor water quality will be compounded if MVP or its
successors maintain the right of way using herbicides or other chemicals.

13) Protection Condition 3. requires the permitee to investigate for the presence of water supply
intakes within 2 mile downstream. However, Big Bend Public Service District is located
3.75 miles downstream of the crossing location and draws their water from the Greenbrier

River. The Protection Condition does not apply to Big Bend PSD and therefore MVP puts

their source water at risk.



14) The Permit recognizes, acknowledges and adopts explicitly and by implication that the

MVP may also be used “for the transportation of oil, natural gas, and their byproducts and
other liquids and gasses.” Use of the MVP for transportation of liquids and gasses other
than natural gas creates an unreasonable risk of pollution of the Greenbrier River with
organic chemicals, heavy metals, VOCs and semi-VOCs associated with petroleum
products and petroleum by-products.

a. The Permit makes no provision for alerting the Big Bend PSD in the event of
pipeline failure of the MVP at or near its proposed crossing of the Greenbrier River
only 3.5 miles upstream from the intake for the Big Bend PSD.

b. In-stream monitoring equipment is commercially available which can continuously
monitor water conditions and in the event of a pipeline failure inform operators of
municipal water treatment plants of the existence and nature of a chemical
contamination event impacting source water.

QUESTIONS OF FACT AND LAW

Whether the Secretary has approved a permit that will not comply with the West Virginia

Natural Stream Preservation Act, the West Virginia Water Pollution Control Act and the federal

Clean Water Act in the ways described above, specifically:

a.

Whether the Secretary has issued a permit that will not ensure compliance with West
Virginia Water Quality Standards for turbidity;
Whether the Secretary has issued a permit that does not “provide for the protection and

the preservation of these streams in their natural character.”

RELIEF REQUESTED




Appellants respectfully request that the Board:

a.

b.

Answer each of the objections in the Appellants favor;

Vacate the Secretary’s permit approval of Natural Stream Preservation Permit NSP-17-
0001

Remand the permit with instructions to impose state-designated construction windows,
pre- and post-construction monitoring requirements sufficient to protect the Big Bend
Public Service District against an increase in turbidity and potential pollution event, and
mandate natural stream channel design practices.

Remand the permit with instructions to prohibit the use of the MVP for transportation of
liquids and gasses other than natural gas or in the alternative require as a term of the permit
the installation of continuous unattended remote monitoring equipment capable of
identifying ORANSCO’s Organics Detection System targeted contaminants.

Remand the permit with instructions to Alternatively, to modify the permit to address each

of the Appellants’ concerns consistent with the Board’s ruling on the objections above.
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CERTIFICATE OF SERVICE

This is to certify that I, Kevin W. Thompson, attorney for the Appellants, have this day,
the 18" day of August 2017 served a true copy of the foregoing Notice of Appeal, to all parties,
by mailing the same via United States Mail, with sufficient postage to the following addresses:

Via first class mail or hand-delivery:

Shawn Posey

Mountain Valley Pipeline, LLC

555 Southpoint Boulevard, Suite 2000
Canonsburg, PA 15317

Austin Caperton

Secretary

West Virginia Dep. of Env’tl Protec.
601 57 Street

Charleston, WV 25304

(Original + six copies)

Jackie D. Shultz
Environmental Quality Board
601 57% Street

Charleston, WV 25304

Cecil A. Rodriguez
Acting Regional Administrator
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1650 Arch Street
Philadelphia, PA 19103-2029
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KEVIN W. THOMPSON, (WV Bar No. 6052)
DAVID R. BARNEY, JR. (WV Bar No. 7958)
Thompson Barney Law Firm
2030 Kanawha Boulevard, East

Charleston, WV 25311
304-343-4401
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¥
dep

west virginia depariment of environmental protection

Division of Water and Waste Management Jim Justice, Governor
601 57" Street SE Austin Capterton, Cabinet Secretary
Charleston, WV 25304 dep.wv.gov

Telephone Number: (304) 926-0495
Fax Number: (304) 926-0496

July 21, 2017

Shawn Posey

Mountain Valley Pipeline, LL.C

555 Southpoint Boulevard, Suite 2000
Canonsburg, Pennsylvania 15317

Re:  West Virginia Natural Streams Preservation
Act Permit, Mountain Valley Pipeline, LLC,
Mountain Valley Pipeline Project, install
natural gas pipeline across the Greenbrier
River at Mile Point 171.6, north of Pence
Springs, Summers County, West Virginia;
NSP-17-0001

Dear Mr. Posey:

The West Virginia Department of Environmental Protection-Division of Water and
Waste Management (WVDEP-DWWM) in conjunction with the West Virginia Division of
Natural Resources - Wildlife Resources Section (WVDNR-WRS), has completed review of the
above-referenced permit application.

Mountain Valley Pipeline, LL.C (MVP) has proposed to install a 42-inch diameter natural
gas pipeline across the Greenbrier River in association with the MVP project. The project is
designed to transport natural gas to markets in the Appalachian region and the Mid-Atlantic,
southeastern United States. The approximate coordinates are 37.680131 N, -80.731502 W. The
Greenbrier River, from its confluence with Knapps Creek to its confluence with the New River,
is protected under WV Code Chapter 22, Article 13, also known as the WV Natural Streams
Preservation Act, from activities that impound, divert, or flood the body of water.

The temporary crossing is proposed to be an open-cut, dry ditch crossing using a
portadam system, which will allow the river to flow continuously throughout construction. A
downstream turbidity curtain will be used to prevent sediment from leaving the construction
area. The Portadam will create a dry workable area while minimizing stream impacts, and be
installed in two stages to allow excavation of the trench and installation of the pipe. It will then
be removed and the same process will begin on the other side of the river. The half width

Promoting a healthy environment.
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July 21, 2017

construction method will allow continual downstream flow of the river during construction.
When the pipeline crossing is complete, the portadam and turbidity curtain will be removed.

The proposed Greenbrier River crossing will temporarily impact an area 407 feet across
and 75 feet wide with 10 ft wide by 10 ft deep trench. The crossing is non-perpendicular which
requires approximately 130 feet more in-water construction than would a perpendicular crossing.
The non-perpendicular pipeline crossing of the Greenbrier River is necessary to avoid impacts to
cultural resources. On the south side of the river, a perpendicular crossing would have directly
impacted the National Register eligible Wiseman Residence. Substrate in the channel will be
removed and stockpiled separately from other excavated material. Approximately 1,507 cubic
yards of the native material will be re-used in restoration of the stream bed. Although no
permanent impacts are expected from the Greenbrier River crossing, MVP has agreed to make a
onetime payment, prior to construction, of $50,000 to WVDNR-WRS to be used towards aquatic
life enhancement in the Greenbrier watershed to compensate for any temporary impacts during
the construction of the crossing.

The Greenbrier watershed is known to contain the candy darter, Etheostoma osburni, a
designated West Virginia Species of Greatest Conservation Need. The candy darter is an
imperiled endemic fish due to the hybridization with variegate darters, Etheostoma variatum. In
order to prevent impingement or entrainment of the candy darter, screens must be installed on
any water withdrawal during the crossing operation. The screen must have openings no larger
than 3/16 inches for floating intake structures or 0.10 inches for submerged or buried intakes, as
specified in the WVDEP-DWWM’s Entrainment and Impingement Prevention Best
Management Practices. All screens must be inspected and maintained frequently. The
Greenbrier River also contains native freshwater mussel species, therefore, mussel salvage and
relocation will be required.

A public hearing was held on March 7, 2017 to hear evidence related to the effects the
proposed project will have on the community and the river. After considering all comments on
the project, and its effect on the Greenbrier River, it is the opinion of WVDEP-DWWM that this
project will not materially alter or affect the free-flowing characteristics of the river and should
be permitted, with the following special conditions and attached standard conditions.

Special Conditions:
1. Boat passage must be maintained at all times during construction.
2. In case of severe weather which may induce flooding all materials must be

removed from the river until flooding subsides.
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Therefore, a West Virginia Natural Streams Preservation Act Permit, as required by WV
Code Chapter 22, Article 13 is issued to Mountain Valley Pipeline, LLC to install a 42-inch
natural gas pipeline across the Greenbrier River as referenced above. The permit will be
effective thirty (30) days after receipt unless appealed under W. Va. Code §22B-1-7. The appeal
must be in writing and set forth the action complained of and the grounds upon which the appeal
is based. It should be directed to: West Virginia Environmental Quality Board, 601 57" Street
SE, Charleston, West Virginia, 25304.

Sincerely,

Scott G. Mandirola
Director

SGM/wir

Cc:  WVDNR-Wildlife Resources Section, Elkins — Danny Bennett



WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION
CONDITIONS REQUIRED FOR ISSUANCE OF FEDERAL PERMITS AND LICENSES
REQUIRING STATE SECTION 401 CERTIFICATION

Applicant: Mountain Valley Pipeline, LLC
NSP #: 17-0001
Date: July 21, 2017

1. In-stream work in designated warm water streams and their adjacent tributaries during the fish
spawning season, April to June and trout waters and their adjacent tributaries during the trout water
fish spawning season September 15 to March 31 requires a spawning season waiver from the West
Virginia Division of Natural Resources (WV DNR) Coordination Unit, at (304) 637-0245. For
information about specific stream designations contact West Virginia Department of Environmental
Protection, Water Quality Standards Section at (304) 926-0495. In-stream work may occur during
the respective spawning season in ephemeral waters without a waiver if all reasonable measures are
taken to minimize turbidity and sedimentation downstream associated with the proposed project.

2. Operation of equipment in-stream is to be minimized and accomplished during low flow periods
when practical. Ingress and egress for equipment shall be within the work site. Location of ingress
and egress outside the immediate work area requires prior approval of the West Virginia
Department of Environmental Protection, Division of Water and Waste Management (WV DEP
DWWM) in concurrence with the WV DNR.

3. The permittee will investigate for the presence of water supply intakes or other activities within
1/2 mile downstream, which may be affected by suspended solids and turbidity increases caused by
work in the watercourse. The permittee will give notice to operators of any such water supply
intakes and such other water quality dependent activities as necessary before beginning work in
the watercourse in sufficient time to allow preparation for any change in water quality.

4. Activities permitted by this certification are not authorized in stream mouths, embayments or island
backchannels. Stream mouth is defined as the area extending 100 feet upstream and 100 feet
downstream on receiving streams that are classified as a Section 10 stream.

5. The permittee will employ measures to prevent or control spills from fuels, lubricants or any other
materials used in connection with construction and restrict them from entering the watercourse.
Storage areas for chemicals, explosives, lubricants, equipment fuels, etc., as well as equipment
refueling areas, must include containment measures (e.g., liner systems, dikes, efc.) to ensure that
spillage of any material will not contact surface or ground waters. Storage areas and refueling areas
shall be a minimum distance of 100 feet from any surface water body. All spills shall be promptly
reported to the State Center for Pollution, Toxic Chemical and Oil Spills, 1-800-642-3074.



6.

10.

11.

12.

Upon completion of in-stream operations, all disturbances below the ordinary high water mark
will be properly stabilized within 24 hours to prevent soil erosion. Where possible, stabilization
shall incorporate revegetation using bioengineering as an alternative to riprap. If riprap is utilized,
it is to be of such weight and size that bank stress or slump conditions will not be created due to
its placement. Fill is to be clean, nonhazardous and of such composition that it will not adversely
affect the biological, chemical or physical properties of the receiving waters. Unsuitable materials
include, but are not limited to: copper chromium arsenate (CCA) and creosote treated lumber, car
bodies, tires, large household appliances, construction debris, and asphalt. To reduce potential
slope failure and/or erosion behind the material, fill containing concrete must be of such weight and
size that promotes stability during expected high flows. Loose large slab placement of concrete
sections from demolition projects greater than thirty-six inches in its longest dimension and tires
are prohibited. Rebar or wire in concrete should not extend further than one (1) inch. All activities
require the use of clean and coarse non-erodible materials with 15% or less of like fines that is
properly sized to withstand expected high flows.

Land disturbances, which are one (1) acre or greater in total area, must comply with the National
Pollutant Discharge Elimination System or other state stormwater permit requirements as
established by the WV DEP DWWM, if applicable. Any land disturbances are required to use Best
Management Practices for Sediment and Erosion Control, as described in the latest West Virginia
Department of Environmental Protection’s Erosion and Sediment Control Best Management
Practice Manual, or similar documents prepared by the West Virginia Division of Highways. These
handbooks are available from the respective agency offices.

Removal of well-established riparian vegetation not directly associated with the project
construction is prohibited. Disturbance and removal of vegetation from project construction area is
to be avoided, where possible, and minimized when necessary. Removal of vegetation shall not
be allowed where stream bank stability under normal flow conditions would be compromised.

All permit modifications must be re-certified.

Cofferdams, temporary causeways, stream channel retaining structures and all necessary dikes shall
be constructed of or faced with coarse, non-erodible material. Filter cloth will be placed between
granular fill and riprap. All activities require the use of clean and coarse non-erodible materials
with 15% or less fines that is properly sized to withstand expected high flows.

Spoil materials from the watercourse or onshore operations, including sludge deposits, will not
be dumped in the watercourse, or deposited in wetlands or other areas where the deposit may
adversely affect the surface or ground waters of the State.

Excavated material, other than rock or gravel, for use as backfill for the trench will not be stockpiled
in the watercourse or wetland.



13.

14.

15.

16.

17.

18.

19.

20.

21.

Excavation, dredging or filling in the watercourse will be done only to the extent necessary to
achieve the project's purpose, and at each wetland crossing the top 12 inches of topsoil shall be
removed and stockpiled separately from other excavated material. In addition, at each stream
crossing, substrate in the channel is to be removed and stockpiled separately from other excavated
material. This native material must be re-used in restoration of the wetland and/or stream bed.

Pipelines should be designed and constructed to prevent flotation and minimize the possibility of
leakage or rupture. Also, shutoff valves should be installed on both sides of the channel so that the
crossing can be isolated in case of pipe failure. Buried pipeline stream crossings must be designed
and constructed to prevent flotation and the possibility of leakage or rupture and the top of pipelines
must be buried a minimum of three (3) feet below the stream bottom.

Runoff from any storage areas or spills will not be allowed to enter storm sewers without acceptable
removal of solids, oils and toxic compounds. Discharges from retention/detention ponds must
comply with permit requirements of the National Pollutant Discharge Elimination System permit
program of the WV DEP DWWM.

Equipment for handling and conveying materials shall be designed and operated to keep particles
and dust from entering the watercourse, whether because of clean-up activities, accidental spills,

natural runoff or flooding.

Temporary sanitary facilities, for use during construction only, will be of a type approved by the
County Health Department in which the activity is taking place.

Screenings, removed during intake operations, will not be returned to the watercourse.

Concrete will not be permitted to enter the watercourse unless contained by tightly sealed forms or
cells. Concrete handling equipment shall not discharge waste washwater into wetlands or
watercourses at any time without adequate wastewater treatment as approved by the WV DEP

DWWM.

The permittee will provide written notice of the proposed start-up date to the WVDEP-
Environmental Enforcement (EE), fifteen days in advance of initiation of any activity authorized
by the certification. The address for EE is 601 S7th Street SE, Charleston, West Virginia 25304.

Stream activities permitted under the Nationwide Permit Program require that a West Virginia
Public Lands Corporation Right of Entry be obtained. Application for Stream Activity should be
made to the WV DNR, Office of Lands and Streams, at http://www.wvdnr.gov/REM/default.shtm
or (304) 558-3225. In addition, any activity within the Federal Emergency Management Agency
delineated 100-year floodplain requires approval from the appropriate Floodplain Manager. The
following website provides a statewide listing of Floodplain Managers in West Virginia:
http://www.dhsem.wv.gov/MitigationRecovery/Pages/Floodplain-Management.aspx
www.dhsem.wv.gov/mitigation/floodplain/Pages/default.aspx



22. Should potentially hazardous waste materials be located, the permittee will advise the WV DEP
DWWM (Hazardous Waste Section), telephone (304) 926-0495, prior to disturbance of material.

23. The permittee shall provide a copy of the State 401 Certification to the construction contractor. A
copy of the State 401 Certification shall be available at the project site until the project is complete.

24. The permittee will comply with water quality standards as contained in the West Virginia
Requirements Governing Water Quality Standards, Title 47 of Code of State Regulations, Series 2.



